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CITY OF BRANSON

BOARD OF APPEALS

Regular Meeting — Thursday, November 7, 2013 — 1:00 p.m.
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CITY OF BRANSON
BOARD OF APPEALS AGENDA

November 7, 2013
1:00 P.M.
Council Chambers

BOARD BUSINESS

1. Roll Call

2. Approve Agenda
A. November 7, 2013

3. Approve Minutes
A May 23, 2012

4. Election of Chairperson and Vice-Chairperson

5. Request for an Appeal of the Order of Abatement Issued to Inn-2, LLC for the
Property Located at 1944 W. State Highway 76, Branson, Missouri.
Project No. 13-30.1 (13-03000001)

Applicant: Inn-2, LLC

[Appeals Application]

ADJOURNMENT
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CITY OF BRANSON BUILDING CODE BOARD OF APPEALS
May 23, 2012 - MINUTES

The Board met on Wednesday May 23, 2012 at 10:00 a.m. in the Fishbowl Conference Room at City Hall.
BOARD MEMBERS PRESENT: Members Houge, Beanland, Michel, Oney, and Johnson.

ALSO PRESENT: Jim Lawson, Director of Planning & Development
Tim Bonner, Building Division Supervisor
Stephenie Schultz, Office Specialist
Joel Hornickel, Senior Planner
Randy Fogle, Division Chief of Technical Services, Branson
Fire/Rescue, and
Summer Peterson, Permit Technician

COMMISSION BUSINESS

Jim Lawson, Director, welcomed everyone and explained the purpose of the meeting was to familiarize
the members of their duties as Board of Appeals members. Each member was introduced and gave a brief
personal background description. Director Lawson also had staff introduce themselves.

ADOPTION OF MINUTES:

Director Lawson stated that there were minutes to approve from the last meeting on October 11, 2007.
Due to the fact three of the five current members were not on the Board at the time of that meeting and
would not be able to approve the minutes, He asked if there was a motion to adopt the minutes.

MOTION:

Motion by Commissioner Houge to adopt the minutes; Commissioner Beanland seconded the motion.
AYES: Commissioners Houge, Beanland, Michel, Oney, and Johnson.

NOES: None

ABSTAIN: None
ABSENT: None

Motion carried 5-0

Director Lawson reviewed the code referencing Building Code Board of Appeals. Explanation was given
on what occurs when an applicant applies to go before the Board of Appeals. Explanation was also given
regarding how meetings are scheduled, how information sent to members and staff interpretation of
information when a meeting is called.

Dangerous Building Code: Director Lawson explained the Dangerous Building Code ordinance citing the
Board of Appeals will be called for an appeal against this ordinance or when a judgment has been made
regarding the ordinance.




Randy Fogle explained to the members that the fire sprinkler concerns should be the only fire issue
outside of the Building Code.

Tim Bonner spoke of the local amendments the City has to the International Building Code stating they
are all listed in the City of Branson Municipal Code. For reference: Building Code is Chapter 20 and Fire
Code is Chapter 38.

Commissioner Houge asked if we had adopted the 2009 Codes. Mr. Bonner explained we were currently
operating under the 2009 IBC Codes and are looking at moving towards the 2012 IBC Codes.

Commissioner Oney asked how long Building Code Board of Appeals terms are. Director Lawson and
Stephenie Schultz explained they are five (5) year terms with the Mayor reappointing.

Director Lawson identified that a chairperson would be elected at the next scheduled meeting.

|| ADJOURNMENT |

Commissioner Michel motioned to adjourn, Commissioner Oney seconded.

Director Lawson adjourned the meeting at 10:24 a.m.

Gerald Oney, Chairperson Date

Summer Peterson, Office Assistant Il Date






building taken by inspector Crawford). Based on the inspection performed by Ronald Hamme, P.E. of
Pinnacle Design Consultants, a Letter of Declaration dated January 14, 2013, was sent to Inn-2, LLC by
Inspector Keith Crawford, notifying the owner the structure had been officially declared as a dangerous
building as required by Section 22-202 of the Branson Municipal Code. (See attached Exhibit 7.1). A Notice
and Order, required by Section 22-205 of the Branson Municipal Code was mailed out on February 15, 2013,
and sent to Inn-2, LLC by Director Jim Lawson. (See attached Exhibit 8.1-8.2). Additional letters were sent
to parties that appeared to have an interest in the building as required by Section 22-205 of the Branson
Municipal Code on March 14, 2013. These parties included Leisuretek, LTD, Inc., Brad Poppie, Robert
Walford, Robert Paulson and Rocky Mountain Management, LLC. (See attached Exhibits 9.1-9.4, 10.1-10.4,
11.1-11.5,12.1-12.4, and 14.1-14.5).

Since it appeared to the City Staff that compliance with the issues addressed in the Notice and Order had not
been achieved, a hearing, as provided by 22-208 of the Branson Municipal Code, was posted on July 15,
2013, scheduled for July 26, 2013, and mailed to multiple parties with a possible interest in the building.
(See attached Exhibit 15.1-15.4). At that hearing, various attorneys were present to represent various
interests in the subject property. None of the parties argued that the building was not a dangerous structure or
nuisance, but instead, who was responsible for the demolition process and the building itself. The current
owner of record, according to Taney County Assessor is Inn-2 LLC (See attached Exhibit 18.1).

On September 13, 2013, a Finding of Nuisance and Order of Abatement prepared by interim Planning
Director Joel Hornickel and based on the July 26™ hearing, and required by the Branson Municipal Code in
Section 22-208 was sent to interested parties. (See attached Exhibit 3.1-3.5). The Notice and Order listed a
number of violations of the Branson Municipal Code that exist in the current state of the building still located
at 1944 West State Highway 76, as well as detailing the finding in various reports concerning the structural
integrity of the building, and the fact that it remains, in situ, as a dangerous building.

Amongst the findings, the interim Planning Director found that:

e The facts as stated in the City of Branson Fire & Rescue Investigation reports are true (See Attached
hereto Exhibits 5.1-5.8 and 6.1-6.10).

e Inn-2, LLC had formal and sufficient notice of the July 26, 2013 hearing (Exhibit 15.1-15.4).

e The Structural Engineer’s report and conclusions are taken as true (Exhibit 4.1-4.5).

e The Building Inspector found that due to a combination of the February 29, 2012 tornado and the fire
event on September 8, 2012, the main structure contained the following conditions: portions of the
roof and second floor ceiling joists/trusses sustained heavy damage from fire extending upward into
all the members of the trusses and indo the decking on the underside of the roof; drywall from the
ceiling and walls were fallen down on the floor; heavy damage from smoke and heat was found on
the ceiling and down the walls in the hallway area and one of the bedrooms; the building had been
exposed to the elements and all of the interior finishes have been compromised; the mechanical and
electrical systems have also been damaged; the entrance canopy is missing the two end columns; and
trash and debris were found inside and outside of the structure. (Exhibit 3.2)

e The Notice and Order was issued on a reasonable basis and was within the standards set forth in
Chapter 22 of the Branson Municipal Code.

e Inn-2, LLC, DBA: JR’s Motor Inn, P.O. Box 2635, is listed as the owner of the property according to
the records of the Taney County Missouri Assessor’s Office.
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The conclusion of the interim Planning Director, after hearing the evidence in the attached reports to the
Notice, and evidence from City Staff as well as all interested parties, was that the building was a dangerous
one and that the building be demolished and the debris removed, along with other issues that needed to be
resolved to bring the property into compliance with the Branson Municipal Codes Chapter 22 and 58, and the
2009 International Property Maintenance Code. Also, the interim Planning Director ruled that these measures
be taken within 30-days from the receipt of the notice. (See attached Exhibit 3.5).

In response to this order, the Applicant submitted a request to the Building Code Board of Appeals on
October 11, 2013 for a review of the matter. (See attached Exhibit 1.1). The Applicant was to provide “a
detailed description of the factual and legal grounds for the appellant’s appeal” according to Branson
Municipal Code, Section 22-208.

This Applicant has a right to appeal the ruling of the Planning and Zoning Director to this Body under the
provisions of Branson Municipal Code, Section 22-209(1), that hearing is to be held under the auspices of
Section 22-209 of the Branson Municipal Code. This section of Code is attached to this staff report below.

Relevant Sections of Code:

Branson Municipal Code Section 22-202. — Duties of inspectors.
Inspectors shall have the following duties under this article to:

(1) Inspect, as may be necessary, all residential, institutional, assembly, commercial, industrial, garage,
special, or miscellaneous occupancy buildings for the purpose of determining whether any conditions exist
that gives the inspector reasonable grounds to believe that any such building is unsafe or dangerous.

(2) Inspect any building, wall, or structure about which complaints are filed by any person to the effect that a
building, wall, or structure is or may be existing in violation of this article, and the inspectors determine
that there are reasonable grounds to believe that such building is unsafe or dangerous.

(3) Inspect any building, wall, or structure reported by the fire or police departments of the city as probably
existing in violation of this article.

(4) Immediately report to the director any building or structure that the inspector finds to be a dangerous
building. The director may direct the inspector to post on such building or structure written notice that
reads substantially as follows:

"This building has been found to be a dangerous building by the City of Branson. This notice shall
remain on this building or property until it is repaired, vacated, or demolished, and the property
cleaned in accordance with the notice that has been given the owner, occupant, lessee, mortgagee or
agent of this building, and all other persons having an interest in said building as shown by the land
records of the Recorder of Deeds of Taney County, Missouri. It is unlawful to remove this notice until
such notice is complied with."

Provided, however, that the order and the posting of said notice shall not be construed to deprive all
persons entitled thereto by this article to the notice and hearing prescribed herein.

(5) Immediately report to the director any noncompliance with any notice and order, or failure to proceed
continuously with work pursuant to such notice and order without unnecessary delay.

(6) Appear at all hearings and appeals, and testify as to the conditions of any building or structure that falls
under the purview of this article.

(7) Entry. When it is necessary to make an inspection to enforce the provisions of this article, or when there is
reasonable cause to believe that there exists in a building or structure a condition that is contrary to or in
violation of this article, the inspector may enter the building or premises at reasonable times to inspect or to
perform the duties imposed by this article. However, if such building or structure is occupied that
credentials be presented to the occupant and entry requested. If such building or structure is unoccupied,
vacant, or abandoned, the inspector shall first make a reasonable effort to locate the owner or other persons
having charge or control of the building or premises, and request entry. If no consent is given to enter or
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inspect any building or structure, the inspector shall notify the director who may request an administrative
search warrant, as provided in this Municipal Code.

Branson Municipal Code Section 22-205. - Notice and order.

(1)

()

Commencement of proceedings. When a building or structure has been inspected and has been determined
to be a dangerous building, the director shall commence proceedings to cause the repair, vacation, or
demolition thereof.

Notice and order. The director shall issue a notice and order directed to the owner(s) of record for the
building or structure, and all interested parties thereof.

The notice and order shall contain:

a. The street address and legal description sufficient for the accurate identification of the premises
upon which the building or structure is located.

b. A statement that an inspection revealed that the building or structure is a dangerous building, with a
concise description of the conditions found to render this conclusion.

c. A statement of the remedial action(s) required to be taken as determined by the director.

Such statement of remedial action shall include direction concerning the following:
1. The owner must vacate, vacate and repair, or vacate and demolish said building or
structure, and clean the lot or property on which the building or structure is located in
accordance with the terms of the notice and of this article.
2. The occupant or lessee must vacate said building or have it repaired in accordance with the
notice and remain in possession.
3. The mortgagee, agent, or other persons having an interest in said building or structure, as
shown by the land records of the Recorder of Deeds of Taney County may, at his/her own risk,
repair, vacate, or demolish the building, and clean the property or have such work done.

Provided that any person notified under this subsection to repair, vacate, or demolish any building or
clean the property shall be given such reasonable time not exceeding 30 days to begin compliance with
such notice and order, without unnecessary delay. If it is necessary to obtain a building permit in order
to comply with any notice and order, and the person has submitted a complete request to the city for
such permit, the time for the city to issue such permit shall not be included for purposes of determining
whether the person is proceeding without "unnecessary delay."

(3) Service of notice and order. The notice and order shall be sent via both first class regular mail (postage

prepaid) and certified mail (postage prepaid) return receipt requested to the owner(s) of record and all
interested parties. Notice sent via the U.S. Postal Service shall be effective as of the date of mailing. If the
director learns that neither the regular mailed notice nor the certified mailed notice was received by the
recipient (for any reason other than refusal), the director may attempt to have such party personally served
with such notice.

If any person or interested party does not receive such notice, for whatever reason, such fact shall not
invalidate any proceedings hereunder as to any other person duly served nor relieve any such person from
any duty or obligation imposed by the provisions of this article. Mail returned by the U.S. Postal Service
marked "refused" shall constitute proof of service.

If service cannot be had by either personal service or mail, then service may be had by publication in a
newspaper qualified to publish legal notices, for two successive weeks.

(4) Emergency powers authorized. In any case where it reasonably appears that there is an immediate danger to

the health, safety or welfare of any person, the director shall take measures to secure the structure and then
take steps to vacate, repair or demolish the dangerous building or structure.

Municipal Code Section 22-208. - Failure to comply with notice and order.

M

()

Project No. 13-30.1

Upon receipt of a report from the inspector indicating failure by the owner(s) or any interested party to
commence work as required by the notice and order within the time specified by this article or upon failure
to proceed continuously with work without unnecessary delay, the director shall hold a hearing giving the
owner and interested parties full and adequate hearing on the matter. Such hearing shall be recorded in
accordance with RSMo 536.130, and shall be considered a contested case for purposes of judicial review.

Written notice of such hearing shall be given at least ten days in advance of such hearing (in accordance
with subsection_22-205(3) of this article) directing the owner(s) and interested parties to appear before the
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(3)
(4)

()

(6)

director on the date specified in the notice to show cause why the building or structure reported to be a
dangerous building should not be repaired, vacated, or demolished in accordance with the statement of
particulars set forth in the notice and order.

Any party may be represented by counsel and all parties shall have an opportunity to be heard.

The director shall make written findings of fact from the evidence offered at said hearing as to whether or
not the building or structure in question is a dangerous building as defined in this article.

If the evidence supports a finding based upon competent and substantial evidence that the building or
structure is a dangerous building, the director shall issue a written order of abatement based on such
findings of fact, commanding the owner(s) or other responsible party, to repair, vacate, board, or demolish
any building or structure found to be a dangerous building and to clean the property. Provided that any
person so notified, shall have the privilege of either vacating and repairing said building or structure (if
such repair will comply with the ordinances of the city) or may vacate and demolish said dangerous
building at his own risk to prevent the city from acquiring a lien against the land where the dangerous
building stands. If the evidence does not support a finding that a building or structure is a dangerous
building, no order shall be issued.

The written order of abatement from the director shall be delivered, by person or mail, to each party of the
hearing, or their attorney of record. In addition, copies of the order shall be posted in a conspicuous place
in the office of the director for a period of 30 days from the date of issuance. The order shall state a
reasonable time, to be no less than 30 days from the date of issuance, within which to comply with the order,
and shall further provide that if the work is not substantially completed within 30 days of the issuance of the
order, the city may, by its own employees or by contractor, perform the work necessary to bring the building
into compliance with the director's order with costs levied to the property owner, or by a lien placed upon
the property.

Branson Municipal Code Section 22-209. - Appeals from the decision of the director.
(1) Any owner or interested party aggrieved by an order of abatement may appeal such order to the board of

appeals. To be effective, such appeal shall conform with the requirements of this section and shall be
received by the city clerk no later than 30 days after the written order of abatement has been issued. For
purposes of an appeal of an order of abatement, such appeal shall be considered a rehearing.

(2) An appeal filed pursuant to this section shall include the following information:

@)
4)

®)

Project No. 13-30.1

a. The name and mailing address of the person requesting the appeal (referred to herein as the
"appellant™);
b. A description of the order that he/she is appealing (including a copy of such order);
c. A description of the appellant's interest in the property (e.g., ownership, leasee, mortgagee, etc.), and
a description of how the order may affect such interest;
d. A detailed description of the factual and legal grounds for the appellant's appeal;
e. Payment of costs for the planning and development department to schedule and give notice of
appellant's hearing;
f. The common street address or legal description of the affected property.
Upon request of the appellant, the board of appeals may stay enforcement of any order of abatement,
pending the board's review of the appeal and final action related thereto.
Upon submission of a timely appeal that conforms with the above-stated requirements, the hearing of such
appeal shall be scheduled to take place before the board of appeals within 30 days of the filing of such
appeal, and notice of such fact shall be provided to the appellant at the mailing address that he/she
provided. Such notice shall also be sent to other interested parties, as defined by this article. The board of
appeals shall be provided with copies of any and all notices, orders, briefs, and documents provided by
appellant.
Unless waived by the appellant (either via formal waiver or failure to timely object), the hearing before the
board of appeals shall be recorded (via a method capable of transcription) and include:
a. A brief submitted by the director, outlining the basis for the order of abatement.
b. Any and all evidence that either the city or the appellant wishes to submit, which the board deems
relevant to the question of the validity of the director's order of abatement;
c. Any and all testimony, given under oath, that either the city or the appellant wishes to submit, which
the board deems relevant to the question of the validity of the director's order of abatement. Parties
shall have the right to cross-examine any witness providing testimony;
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d. Any party may request additional procedures not specifically outlined herein and the board of
appeals shall consider and timely rule on such requests. Any and all exhibits presented at such hearing
shall be made available to adverse parties prior to the hearing.

(6) The board of appeals shall make a ruling, based upon competent and substantial evidence, either affirming
or reversing (in part or in whole) the director's order of abatement (in accordance with_section 22-206). The
board shall provide the appellant a copy of a finding of fact and conclusions of law for the board's decision
within 15 days of the conclusion of the hearing.

(7) The board of appeals may establish additional procedures to fulfill the purpose of this section.

(Ord. No. 2011-004, § 1, 1-11-2011)

ATTACHED INFORMATION: Exhibit 1: Board of Adjustment Application
Exhibit 2: Vicinity Maps
Exhibit 3: Finding of Facts Dated September 13, 2013
Exhibit 4: Structural Engineer’s Report
Exhibit 5: Fire Investigation Report
Exhibit 6: Fire Investigation Report
Exhibit 7: Letter of Declaration Dated January 14, 2013
Exhibit 8: Notice and Order Dated February 15, 2013
Exhibit 9: Notice and Order Leisuretek Dated March 14, 2013

Exhibit 10: Notice and Order Brad Poppie Dated March 14, 2013
Exhibit 11: Notice and Order Robert Walford Dated March 14, 2013
Exhibit 12: Notice and Order Robert Paulson Dated March 14, 2013
Exhibit 13: Title Search Dated March 15, 2013
Exhibit 14: Notice and Order Rocky Mountain Management

Dated March 14, 2013
Exhibit 15: Notice of Hearing Dated July 15, 2013
Exhibit 16: Dangerous Building Posting Dated January 11, 2013
Exhibit 17: Notice and Order Posting Dated February 15, 2013
Exhibit 18: Taney County Tax Record
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Exhibit 1.1
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Exhibit 1.2
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Exhibit 1.3
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Exhibit 1.4
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Exhibit 1.5
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Exhibit 1.6
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Exhibit 1.7
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Exhibit 1.8
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Exhibit 1.9
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Exhibit 1.10
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Exhibit 2.1
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Exhibit 2.2
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Exhibit 3.1
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Exhibit 3.2
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Exhibit 3.3
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Exhibit 3.4
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Exhibit 3.5
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Exhibit 3.6
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Exhibit 3.7
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Exhibit 3.8
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Exhibit 3.9
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Exhibit 3.10

Project No. 13-30.1 Page 28 of 106



Exhibit 3.11
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Exhibit 3.12
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Exhibit 3.13
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Exhibit 3.14
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Exhibit 3.15
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Exhibit 3.16
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Exhibit 3.17
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Exhibit 3.18
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Exhibit 3.19
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Exhibit 3.20

Project No. 13-30.1 Page 38 of 106



Exhibit 3.21
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Project No. 13-30.1 Page 40 of 106



Exhibit 3.23

Project No. 13-30.1 Page 41 of 106



Exhibit 3.24
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Project No. 13-30.1 Page 43 of 106



Exhibit 3.26
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Exhibit 4.1
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Exhibit 4.3
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Exhibit 4.4
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Exhibit 4.5
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Exhibit 5.1
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Exhibit 5.3
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Exhibit 5.4
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Exhibit 5.5
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Exhibit 5.6
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Exhibit 6.1
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Exhibit 6.3
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Exhibit 6.4
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Exhibit 6.5
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Project No. 13-30.1 Page 67 of 106



Exhibit 6.7
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Exhibit 7.1
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Exhibit 11.1
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Exhibit 16.1
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Exhibit 17.1
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